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NOTES OF CASES. 



Army and Navy — Party in Custody When Ordered to Report for 
Service. — In Ex parte Calloway, in the United States District Court, 
M. D. Alabama, N. D. (November, 1917, 246 Fed. 263), it appeared 
that petitioner, who duly registered as required by National Con- 
scription Act May 18, 1917 (chap. 15), was drawn for military serv- 
ice, duly examined and accepted. On October 23, 1917, petitioner was 
directed by the local board of the draft body having custody of his 
registration papers to report to the office of the board on October 
29 for transportation to one of the mobilization camps of the Na- 
tional Army. Petitioner failed to report, being in custody under an 
indictment found October 18, 1917, charging him with burglary and 
petit larceny. November 2 he pleaded guilty to the offense of petit 
larceny, an offense involving moral turpitude, and was fined, being 
committed to work out the fine and costs. A few hours thereafter 
petitioner made application for writ of habeas corpus, alleging that 
lie was illegally restrained of his liberty by the state authorities and 
praying that he be delivered into the custody of the local board for 
military service. It was held, in view of the rulings of the provost 
marshal general, petitioner having been convicted of an offense in- 
volving moral turpitude and having been taken into custody by the 
state authorities before eh was required to report to the local board 
and before he became a soldier, he is not entitled to be discharged 
from the custody of the state authorities, though liable for military 
service at the expiration of his imprisonment. 

Contracts — Validity — Enforcement of Unilateral Agreements. — In 
T. W. Jenkins & Co. v. Anaheim Sugar Co. (D. C), 237 Fed. 278, 
it appeared that plaintiff, a wholesale grocer, agreed to buy all the 
sugar that it would require during the month of August from de- 
fendant at a fixed price. Ordinarly plaintiff required for its trade 
about 4,800 bags of sugar. Sugar greatly increased in price, and 
defendant declined to furnish the sugar desired by plaintiff. It was 
held that the contract was invalid for want of mutuality, as, not- 
withstanding the rule that a detriment to the promisee will operate 
as a consideration, the agreement by plaintiff to purchase only from 
defendant was no consideration, because plaintiff's business was such 
that it would not desire or require sugar unless it could be resold at 
an advance, and therefore plaintiff could not be required to purchase 
any sugar so long as it refrained from purchasing from others than 
defendant; this being true, despite the validity of contracts to fur- 
nish necessary commodities for an established business which regu- 
larly requires a more or less definite quantity of such commodities. 
The court said in part: "The exact position of the parties and the 
consequent invalidity of the contract relied upon is portrayed with 
such clearness and cogency in the decision of the Circuit Court of 
— 4 
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Appeals for the Seventh Circuit in Crane v. Crane (105 Fed. 869, 45 
C. C< A. 96) that further comment upon it herein would seem to be 
a work of mere supererogation. Speaking of a similar contract, which 
was held invalid, Judge Grosscup said: 

" Plaintiffs in error were at the time engaged in no manufacture 
or business that required dock oak lumber as an incidental supply, 
nor were they under any contract to deliver such lumber to third 
persons at fixed prices. They were lumber merchants pure and 
simple — middlemen between the defendant in error and such 
customers as usually come to a merchant. Should the contract 
under discussion be upheld, the plaintiffs in error would be held to 
occupy this advantageous situation: If the prices of dock oak lum- 
ber 'rose, they would, by that much, increase their ratio of profits, 
and probably, coming into a situation to outbid competitors, increase 
also the quantum of orders; if, on the other hand, prices fell below 
the range of profits, the orders could be wholly discontinued. On 
the contrary, the situation of the defendant in error would be this: 
Should prices fall, it could not compel the plaintiffs in error to give 
further orders, but should prices rise, the orders sent in would be 
compulsory, and the loss measured, both by the increase of the ratio 
of profits and the probable increase of the quantum of orders. It is 
needless to say that such a contract is unilateral and void for want 
of mutuality. It, in effect, binds the defendant in error alone, for 
it leaves the plaintiffs in error — whose whole interest is embodied 
in the prices obtainable — in a situation to either go on or to discon- 
tinue as such interest develops.' 

"The cases relied upon by plaintiff are Lima Locomotive & Ma- 
chine Co. v. National Steel Castings Co. (155 Fed. 77, 83 C. C. A. 
593, 11 L. R. A , N. S., 713), Manhattan Oil Co. v. Richardson Lubri- 
cating Co. (113 Fed. 923, 51 C. C. A. 553), Marx v. American Malt- 
ing Co. (169 Fed. 582, 95 C. C. A. 80), Golden Cycle Mining Co. v. 
Rapson Coal Mining Co. (188 Fed. 179, 142 C. C. A. 95), A. Klip- 
stein & Co. v. Allen (C. C. 123 Fed. 992), Sterling Coal Co. v. Silver 
Spring Bleaching & Dyeing Co. (162 Fed. 848, 89 C. C. A. 520). These 
and other cases based upon similar states of fact which have been 
examined, though not cited by plaintiff in its brief, announce the 
doctrine adverted to hereinabove, and with which this court is in 
entire harmony, that an agreement to buy and sell the 'requirements' 
of an established business, in which the use of the thing 'required' 
is but incidental to the carrying on of the business itself, is valid 
and will be upheld. It is also true, as contended by plaintiff, that 
the courts have departed from their earlier holdings (e. g., Bailey 
v. Austrien, 19 Minn. 535, Gil. 465), and that the well-established 
tendency now is to hold contracts for the purchase of an article 're- 
quired' or 'needed' or 'wanted' for such an established business to 
be valid. If the amount of the commodity to be purchased under 
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the contract is determinable by the mere 'wish,' 'desire' or caprice 
of the purchaser, the courts arc still unyielding in their disapproval 
(Kirk Soap Case, 68 Fed. 791, 15 C. C. A. 540). 

"No court, however, in so far as I have been able to ascertain, with 
the exception of the two cases now to be mentioned, has held that 
a contract for purchase, not for use in an established business, but 
for sale only, under circumstances similar to the case at bar, is valid. 
The Supreme Court of Illinois in Minnesota Lumber Co. v. White- 
breast Coal Co. U60 111. 85, 43 X. E. 774, 31 L. R. A. 529) did hold 
that a contract for the purchase and sale of the 'requirements' of de- 
fendant coal company 'engaged in the purchase, . use and sale of 
coal in its business' was valid. Aside from the fact that the pur- 
chaser in that case not only expected to sell coal, but to use it as 
well, the point considered herein and determined adversely to plain- 
tiff's contention in Crane v. Crane (supra), was not made or con- 
sidered therein. In addition, the conclusion of the court with re- 
spect to this branch of the case is based entirely upon the cases of 
National Furnace Co. v. Keystone Manufacturing Co. (110 111. 427) 
and Smith v. Morse -(20 La. Ann. 220), both of which had to do 
with circumstances similar to those in the cases cited by plaintiff, 
and in which the requirements were for an established business other 
than that ot the sale of the precise commodity in question. The 
same situation existed in Hickcy v. O'Brien (123 Mich. 611, 82 N. 
W. 241, 49 L. R. A. 594, 81 Am. St. Rep. 227). The only authority 
therein cited in support of the conclusion reached was the National 
Furnace Company case, which was not applicable under the circum- 
stances shown. The conclusion of the Circuit Court of Appeals of 
the Seventh Circuit in the Crane case, hereinabove referred to, finds 
support, in my judgment, in A. Santaella Co. v. Otto F. Lange & Co. 
(155 Fed. 719, 84 C. C. A. 145), Cold Blast Transp. Co. v. Kansas City 
Bolt & Nut Co. (114 Fed. 77, 52 C. G. A. 25, 57 L. R. A. 696) and 
Higbie v. Rust (211 111. 333, 71 N. E. 1010, 103 Am. St. Rep. 204). 
"I have not overlooked the point made that a sufficent consideration 
'detriment to the promisee' — existed, in that plaintiff obligated itself 
to buy none of its 'August requirements,' from any person other 
than defendant. Obviously, however, if its obligation had. been to 
buy not what it 'required,' but what it merely desired,' from defend- 
ant alone during August, the same sort of consideration — an agree- 
ment not to purchase from any one else — would have subsisted. Not- 
withstanding this, under the principles referred to in all the cases, 
even those relied upon by plaintiff, the contract would have lacked 
validity, not from a want of consideration, but, as herein, from a 
lack of mutuality." 



Executors and Administrators — Distribution of Estate — Set-Off of 
Claims Barred by Limitations. — In Luscher v. Security Trust Co., 



